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Abstract: With the accelerated development of innovative domains such as artificial intelligence, big data, and personalized
healthcare, the continuing growth of health-tech and bio-tech industries is to be expected. Concurrently, the question of the extent
and nature of physicians’ involvement in these rapidly evolving industries arises, especially in management and leadership capacities
such as directors or chief executive officers of such companies. Against this backdrop, the Israeli Medical Association recently
launched a first-of-its-kind course designed to train senior physicians as directors in health-tech companies by providing them with
vast relevant financial, legislative, and professional proficiencies. Due to their medical knowledge and clinical experience, physicians
bring a substantial added value to these industries. However, considering the inherent tensions and potential conflicts between adhering
to the logic of a profit-making, competitive market on one hand and maintaining the doctor’s oath on the other, it is inevitable that
dilemmas and difficulties will emerge. Much has been written about the roles and responsibilities of boards of directors, but to date,
little has focused on the unique position of physicians who serve in these roles. This article aims to examine the ways in which
conflicts or dualities of interest manifest themselves for physicians who assume roles as directors and whether effective remedial
strategies are available, based on the authors’ own experience in the initiation of the IMA physician-directors course.
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Plain Language Summary

The Israeli Medical Association recently launched a first-of-its-kind course designed to train senior physicians as directors in health-
tech companies by providing them with vast relevant financial, legislative and professional proficiencies. Due to their medical
knowledge and clinical experience, physicians’ added value to these industries is substantial.

However, considering the inherent tensions and potential conflicts between adhering to the logic of a profit-making, competitive
market on one hand and maintaining the doctor’s oath on the other, it is inevitable that dilemmas and difficulties will emerge. It is,
therefore, necessary for physician-directors to be well versed in their various legal, ethical and professional obligations as physicians,
employees and board members. This article seeks to address the particular risks and benefits that accompany the function of physician-
directors in the industry of medical innovation, and discuss challenges that may arise, based on the authors’ own experience in the
initiation of the IMA physician-directors course. Finally, the authors also discuss some potential solutions.

Introduction
David is a respected cardiologist in private practice, as well as on staff at a public hospital in Israel. Because of his
knowledge, reputation and professional connections, he has recently been appointed to serve on the board of directors of
a new technology start-up company involved in remote cardiac activity monitoring. Although David’s benefit to the
board in such a case is seemingly apparent, there are potential obstacles for both him as an individual and the board as
a legal and organizational entity.

David’s hospital is one of the company’s largest potential clients. In addition, David is active in the Israeli Cardiology
Association, predominantly in preparing clinical guidelines. Naturally, one of the company’s most important goals is to
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integrate its device in future medical recommendations in cardiology. Can David fulfill these diverse roles ethically and
effectively?

It seems that as long as health technology continues to push the boundaries of how healthcare is delivered while
creating breakthroughs in our understanding of disease, hypothetical examples such as the one above will become more
and more frequent in the real world. As opposed to many industries that have slowed down during the coronavirus
pandemic, the businesses of biotech and health technology have experienced an impressive growth.'” With the
accelerated development of innovative domains such as artificial intelligence, big data and personalized healthcare, the
continuing evolution of health-tech and bio-tech industries is expected. Concurrently, the question of the extent and
nature of physicians’ involvement in these rapidly evolving industries arises, especially in management and leadership
capacities such as directors or chief executive officers of such companies.

Physicians’ leadership and management skills play a central role and yield superior outcomes for patients and health
care delivery organizations.” By the same token, the added value of physicians to innovative health industries, as a result
of their medical knowledge and clinical experience, is substantial. However, considering the inherent tensions and
potential conflicts between adhering to the logic of a profit-making, competitive market on one hand and maintaining the
doctor’s oath on the other, it is inevitable that dilemmas and difficulties will emerge.

Much has been written about the roles and responsibilities of boards of directors,*” but to date, little has focused on
the unique position of physicians who serve in these roles. This article aims to examine the ways in which conflicts or
dualities of interest manifest themselves for physicians who assume roles as directors and whether effective remedial
strategies are available.

Israel as a Study Case

Although the above is true for practically every economically and technologically developed country, an urgent need to
address this issue recently arose in Israel. With more start-ups per capita than any other country, and one of the highest
expenditures on research and development as a share of its gross domestic product, Israel consistently appears at the top
of international rankings and reports on technological innovation, with biotechnology, medical engineering, pharma and
industrial biology garnering a significant portion of investments.** Moreover, Israel is among the world’s leading
countries in the number of biomedical publications per population; its healthcare system has a developed system of
electronic records and an evolving digital health program on a national scale.'®!"

Against this backdrop, the Israeli Medical Association (IMA) recently launched several initiatives aimed at helping
physicians bring their added value to the Israeli health-tech and biomedical industries. These initiatives include linking
medical residents and health technology start-up companies as an integral part of the residents’ medical training, and
creating medical innovation fellowships for physicians to impart the tools, language, and skills for successful cooperation
between the healthcare system and the industrial sector.

The most prominent initiative thus far, perhaps the crown jewel of IMA’s efforts in the field, is the launching of
a directorate course for senior physicians. Affiliated with the Hebrew University of Jerusalem, this first-of-its-kind course
is designed to train senior physicians as directors in health-tech companies by providing them with vast relevant
financial, legislative and professional proficiencies.

There is little doubt that these potential future physician-directors will encounter challenges similar to those presented in
David’s case. The contents of the course will probably not be sufficient to guide them. While this article in no way proposes
a flow chart for decision-making or a list of “dos and don’ts” for fledgling physician-directors, there is arguably merit in
shedding light on some principal difficulties and potential pitfalls of physicians serving on directorate boards of health
technology companies, based on the authors’ own experience in the initiation of the IMA physician-directors course.

What is a Board of Directors?

A board of directors (“Board”) is a group of people whose role is to oversee the activities and proceedings of
a commercial company, a non-profit organization or a government agency. The Board is responsible for establishing
policies and making decisions about important issues the company or organization faces. A Board is governed both by
law and by the organization’s statutes and bylaws.
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Sometimes, members of a Board are chosen because of their connection to the essence of the organization they
supervise. Thus, a financier may be selected to the Board of a bank, a former pro-baseball player to the Board of a sports
team or a physician to the Board of a medical equipment company.

Members of a Board owe specific fiduciary duties, including a duty of care, a duty of loyalty, and obedience. The duty
of care includes the ability and responsibility to perform due diligence and make informed decisions based on all material
information reasonably available.

The duty of loyalty requires acting independently, in good faith and avoiding conflicts of interest. This duty is
delineated at length in the Israeli Companies Law (1999), as including, among other things, any action that poses
a conflict between the director’s role in the company and his or her role in another capacity or personal life, any action
that would compete with the company’s business, and any action that takes advantage of the company’s business to
provide benefit to himself or another.'? Notwithstanding the above, the law does provide for activities as listed above to
be approved by the Company in specific instances, such as when the director acts in good faith and the action does not
harm the Company’s good, provided that the director notifies the Company of the potential conflict a reasonable amount
of time before they deliberate whether to approve the action.'? It is interesting to note that the duty of care is predicated
upon the desire to prevent harm to society. Therefore, a breach of this duty under Israeli law assumes actual harm."* In
contrast, the duty of loyalty aims to prevent the abuse of a director’s power and there is no need to prove actual harm.'
The third duty is the duty of obedience, which requires board members to follow all applicable rules and regulations and
ensure that the organization is not engaging in unauthorized or illegal activities.

Physicians as Directors: The Challenge of Conflicting Interests

The fiduciary duties of directors require them to act in the best interest of the company, even when doing so might not be
in the director’s own personal best interest. But while ordinarily fiduciaries must not let their interest interfere with their
professional duties, physicians have, in addition, conflicting professional duties that they must take into account.

An interesting perspective is provided by a solicitor in New Zealand who notes that if physician directors feel that
a decision would put patients at risk of harm, they must, under the guidelines of the Medical Council, make their
objections known; however, this could lead to conflict with the Public Disclosures Act. In 2011, the Council, noting the
inherent conflict, revised their guidelines for physicians serving on governing boards. '

When physicians serve as members of a Board, they bring to the table not just fiduciary obligations to the company.
Physicians represent not just themselves, but their profession, with its unique nature and all the incumbent professional
and ethical commitments it evokes. Physicians are bound by a “social contract” between the profession and society.'® As
stated by Drs. Richard and Sylvia Cruess:

Society granted physicians status, respect, autonomy in practice, the privilege of self-regulation, and financial rewards on the
expectation that physicians would be competent, altruistic, moral, and would address the health care needs of individual patients
and society.'¢

Interestingly, these expectations are themselves reminiscent of the fiduciary obligations borne by directors.

Figure 1 illustrates the unique spheres of conflict in which the physician-director may find himself. In addition to the
unwritten code of behavior by which physicians are meant to abide, they have an additional, discrete set of rules and
regulations to contend with. Along with general legal, ethical and organizational requirements for all directors, the
physician must abide by a professional Code of Medical Ethics. Physicians must always engage in behavior “befitting the
profession of medicine,” avoid any semblance of conflict of interest and hold individual patients at the forefront of their
medical considerations. In addition, the Physicians’ Ordinance prevents physicians from engaging in any pursuit that
might present a conflict of interest to such purpose and their role as a physician.'’

“Interest” can be defined as “a commitment, goal, obligation or duty related to a particular social role or practice”.'®
According to this definition, interests are not inherent to relationships or roles themselves but tied to them; that is, they
are context-dependent. It follows that conflicts of interest are similarly driven by circumstances and are therefore
decision-specific. This is manifested in one of the most common definitions of conflict of interest, that of the US
National Academy of Medicine (formerly the Institute of Medicine):
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Figure | Physician-director spheres of conflict.

A conflict of interest is a set of circumstances that creates a risk that professional judgment or actions regarding a primary

interest will be unduly influenced by a secondary interest.''"

From this point of view, specific remedial actions may be required to respond to individual cases of conflict of interest in
particular circumstances, as discussed below in the section of “Potential solutions”.

In a medical context, common examples of primary interest are a patient’s welfare or the validity of research.
Financial gain is often mentioned as a form of secondary interest, although the desire for political or professional power
or personal prestige could be secondary interests as well.>° Arguably, serving on a corporate board of a commercial
company while practicing medicine may create the set of circumstances that would lead to a clash between these types of
primary and secondary interests.

When serving on corporate boards, physicians have yet another set of rules relating to the connection between
physicians and commercial companies. Physicians may encounter conflicts between their role as director and their
obligations as an employee. If they serve on other boards or in official positions in organizations, they may encounter
conflicts there as well. Thus, for example, the bylaws of the IMA, the legally representative organization of Israel’s
physicians, mandates that an official of the IMA must act with precautionary and fiduciary obligations to the IMA.
Furthermore, an IMA official

may not take part in any activity nor fulfill any function that could present a conflict of interest with his or her position in the
IMA, or cause him or her to act contrary to its objectives.?'
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In addition to the above, physician-directors are liable to encounter a unique set of circumstances that may pose
a potential conflict of interest:

e Patient treatment - A physician developing a treatment plan may consider treating a patient with a product produced
by a company where the physician serves on the Board. This situation is liable to raise inherent conflicts of interest,
particularly when it comes to advising patients of the risks and benefits of the product in question, as well as
alternative treatments. Similarly, when reporting side effects or other adverse outcomes from the use of the product,
physician board members will face a conflict between their legal and ethical and legal duty to the patient and
fiduciary duty to the company.

e Marketing - Physician participation in Board decision-making regarding marketing a company product relevant to
their patients. This conflict will be magnified if the marketing is directed at the physician’s place of employment. In
such a case (as in others), the conflict of interest may run two ways-physicians have an obligation not to disclose
commercial secrets from either side that could benefit the other.

e Clinical guidelines - A direct conflict might arise if a physician is a member of a scientific association or society
involved in writing clinical guidelines for the company’s product.

¢ Additional roles - Physicians serving on a Board will, in any event, be limited in their ability to take on other roles,
depending on the capacity in which they serve. As one example, a physician serving on a company Board would be
barred from serving on the Basket of Services Committee when the company with which s/he is connected has
a product up for determination for inclusion in the Basket. Such a physician would not be permitted to sit on the
purchasing committee of the medical institution for which s/he works, or at least not to participate in any
discussions regarding the company’s product or related products of other companies. Physicians sitting on
a hospital board would necessarily have to refrain from serving on the compensation committee or other committees
that affect their livelihood or that of their coworkers.

e Contracts or donations - Decisions of the Board regarding contracts or donations to the institution at which the
physician works present an apparent conflict of interest. It should be noted that when a physician is involved in
decisions that affect the business of the company’s competitors, this may give rise to antitrust concerns as

well. 22

This particular conflict of interest is liable to be two-pronged: on one hand, the physician may be seen by
the company as someone seeking to siphon funds to his or her institution or organization, and at the same time,
the institution or organization may view the physician as trying to promote the company on whose board s/he
serves.

e Clinical trials - Questions of which institutions a company should work with when performing clinical trials may
arise when the physician works at one of the institutions in question. Even if the physician is not personally
involved in the trial, and certainly if s/he is, this question cannot be objectively determined. It would be best for
physicians to recuse themselves from a decision in such matters and not deal with the conflict between loyalty to the

company and their employer, not to mention their personal gain.

With so many potential pitfalls, why not mark a clear demarcation and prohibit physicians from serving on boards that
might give rise to a potential conflict of interest?

Paradoxically, it is the very same complicating factors that make physicians such valuable members of a Board. The
presence of medical doctors on the boards of biotechnology firms has been associated with higher price-to-book ratios
and firm values.>® They, more than anyone, will have their patients at the forefront of their minds and know what will
appeal to them. Many have experience in quality assurance and improvement, although that should not be assumed to be
an automatic correlation.”® Similarly, a physician may have professional contacts that would be invaluable to a company
involved in or marketing to the medical field. On the other hand, many non-physician board members and executives feel
that physicians lack the business skills to fully comprehend the issues debated at the board level.** A lack of such
understanding is likely to compromise the director’s duty of care. There is a call for a “more formalized process of

training for physicians being recruited for board membership”,* which is a challenge the IMA, in conjunction with the
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Hebrew University of Jerusalem, has recently taken upon itself in organizing a first-of-its-kind course for physician-
directors.

Despite the potential conflicts, the American Medical Association (AMA) encourages physicians to join the boards of
health care organizations, citing evidence that their participation on such boards is associated with “higher business
performance, clinical quality, and social outcomes” and that

physicians have special expertise with complex clinical outcomes data, can add to a Board’s cognitive diversity, have
a reputation for altruism and can offer special competitive insights.>®

This decision has been codified in the AMA Resolution H-405.953, which states, among other things, that the

AMA will advocate for and promote the membership of physicians on the boards of healthcare organizations including, but not

limited to, acute care providers, insurance entities, medical device manufacturers; and health technology service organizations.

Potential Solutions
There are various mechanisms and remedies to be employed in cases of potential conflicts of interest, averting the need to
throw out the baby with the bathwater:

e Full disclosure - whether to the Board or another party such as the physician’s employer or body in which s/he
serves as an official, is often enough of a preventative measure. Disclosure displays an openness and good faith and
allows the question to be discussed and resolved. Note that disclosure may apply not only to the physician’s current
positions or activities, but also past ones, as well as those of close family members.

e Approval by an outside body - Sometimes the issue may need to be raised for approval by the company’s audit
committee or related body. Among the duties of such a committee would be to investigate potential conflicts of
interest or other breaches of fiduciary duty.

e Recusal - In more problematic situations, physicians may need to recuse themselves from participating in
deliberations and/or voting on a certain issue. In extreme conditions, it may not be feasible for a physician to sit
on the Board of a specific company.

Conclusion

It appears that being a physician-director is a double-edged sword, with both added value for the company alongside
additional risks and responsibilities. However, even after considering the complex dynamics engendered by the
combination of physician and director, the assets physicians can bring to such a position would seem to outweigh the
challenges presented. Recognition of the potential risks is the most basic line of defense. Therefore, physician-directors
must be well versed in their various legal, ethical and professional obligations as physicians, employees and board
members. But ultimately, David, and all his medical colleagues, not only can fuse these diverse roles, but should be
encouraged to do so.
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