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Abstract: While China’s medical tourism industry is increasingly standardized and institu-
tionalized, the relevant research assessing its legal risks is still absent. This paper aims to
evaluate the risks of medical tourism from the legal perspective by exploring the conflict
between the developing new practice and the existing legal system, summarizing the legal
risks in medical tourism, and proposing measures and suggestions to mitigate such risks. The
empirical research method is employed to review the legal risks in Boao Lecheng
International Medical Tourism Pilot Zone, which is the pioneering project of China’s
development within the medical tourism industry. These research methods include collecting
the latest medical tourism policies and regulations, judicial decisions, and on-the-spot
investigation of the Pilot Zone. It is found that the legal risks in medical tourism activities
are mainly concentrated in the administrative, civil and litigious legal relations, and concern
four major subjects which are regulators, medical operators, tourism operators and consu-
mers. For regulators, their administrative supervision has not been well in place before and
during medical tourism activities, and there remain legal gaps in regulation. In terms of the
protection of consumers’ substantive rights, service providers and operators may evade their
responsibilities by exploring the vacuum area during the transition from the old laws to the
new ones, and the conflicting provisions exist between the special laws and general ones.
Concerning the protection of consumers’ litigation rights, there are many obstacles for
consumers to safeguard their interests through litigation in a foreign land. In this paper,
medical tourism activities are identified among four legal subjects and involving three types
of legal risks, in the hope to help improve the overall understanding of medical tourism from
the legal perspective, and put forward targeted suggestions on the potential legal risks.
Keywords: medical tourism, legal risk, Boao Lecheng International Medical Tourism Pilot
Zone, Free Trade Port

Introduction

Since the 1990s, the travel pattern of medical tourists has changed significantly due to
the differences in medical conditions, medical costs and the waiting time among
different countries. In the past, consumers from developing countries were used to
travel to developed countries, but nowadays we have seen the reverse trend in which
more and more consumers from developed countries are traveling to developing
countries for medical tourism." As a result, many new medical tourism destinations
were created. Although China’s medical tourism industry started relatively late it has
received strong support from the central government. In February 2013, the State
Council approved the establishment of Hainan Boao Lecheng International Medical
Tourism Pilot Zone, which carries the important task of exploring and experimenting
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on the development of China’s medical tourism industry.” In
20152018, China has
Changzhou, Jiangxi Shangrao and Shandong Qingdao

successively  built Jiangsu
International Medical Tourism Pilot Zones.” Compared to
the aforementioned ones, the Boao Lecheng Pilot Zone,
located on Hainan Island, has a unique advantage as it enjoys
abundant natural resources and the specially designed policy,
given support from the central government, to build Hainan
Island as an international Free Trade Port.* It is a leading
representative of the development of China’s medical tour-
ism industry.

Generally, medical tourism research in China has been
accompanied by the development of the medical tourism
industry, which has gradually gone through three stages. In
the policy advocacy stage, academic research mainly
includes the analysis of the internal causes and external
constraints of the development of medical tourism, mainly
from the aspects of management and economics, such as the
analysis of the medical tourism development experience in
Southeast Asian countries’’ and the SWOT analysis of the
medical tourism development in China.®* '® In the regulations
support stage, relevant research started to cover the aspects of
national ministries and commissions, the utilization of local
legislative power,'" and the simplification and adaptation of
administrative management with the aim of analyzing how to
create a favorable business environment and promoting the
industry development through legal means.'*'* In the stage
of legal regulation, the conflict between new practices and
existing legal norms is becoming increasingly obvious and
more representative and professional practical problems are
studied. However, in the third stage, studies focus on specific
events, and lack overall assessment.'* In view of this pro-
blem, this paper attempts to sort out the potential legal risks
involved in medical tourism, improve the overall understand-
ing of such risks and proposes countermeasures.

Key Findings and Discussions

Overview of Medical Tourism Subjects

World Tourism Organization defines medical tourism as “a
type of tourism activity that involves the use of evidence-
based medical healing resources and services (both inva-
Medical
usually include diagnosis, treatment, cure, prevention and

sive and non-invasive)”. services provided

rehabilitation.'® Scholars usually consider medical tourism

as medical tourists receiving cross-border medical

services.!® Medical tourism activities involve four sub-
regulators, medical

jects: service providers, tourism

operators and consumers. The legal risks are analyzed
mainly from three aspects: administrative supervision,
civil liability and litigation rights protection. Figure 1
shows the medical tourism subjects and their legal rela-
tions, which might help improve the overall understanding

of the medical tourism activities.

A.Medical Tourism Regulator

In China, they are subordinate to government departments
and perform the administrative supervision function of the
government. On March 19, 2019, the People’s Government
of Hainan Province approved the Regulations on the
Establishment and Operation of Hainan Boao Lecheng
International Medical Tourism Pilot Zone Administration
Bureau. The Lecheng Administration Bureau, which is
directly under the Hainan provincial government, assumes
corresponding  administrative and  public  service
responsibilities.'” By empowering the medical tourism reg-
ulators with the government’s administrative power, it would
be conducive for them to coordinating the various manage-

ment tasks.

B. Medical Service Provider

At present, nine medical institutions have been set up in
the Pilot Zone, including Boao Super Hospital, Boao
Evergrande International Hospital, Neology Stem Cell
Anti-aging Hospital, etc. The medical institutions in the
Pilot Zone enjoy preferential policies, involving new tech-
nologies, new devices, new drugs (not in the list of med-
ical technologies permitted by the state for clinical
application) and overseas medical capital access.'®
Medical service providers in the Pilot Zone strive to
build themselves into world-class medical institutions

and medical care teams.

A.Medical Tourism Regulator

|

Administrative Supervision

\

C.Tour Service
Operator
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Figure | Medical tourism subjects and their legal relations.
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C. Tour Service Operator

According to their functions, tourism operators include
organizers, intermediaries, and ‘“food, accommodation,
transportation, shopping and entertainment” service provi-
ders. Organizers and intermediaries are usually travel com-
panies with a cooperative relationship with the Pilot Zone.
Medical service providers promote their medical services
with the help of tourism operators who have publicity,
source of tourists and operational advantages. Organizers
directly sign “package tour contracts” with consumers.'*-*
Intermediaries facilitate the signing of medical service con-
tracts between consumers and medical service providers.
“Food, accommodation, transportation, shopping and enter-
tainment” service providers provide catering, accommoda-
tion, transportation, sightseeing, shopping, entertainment
and other services inside and outside the Pilot Zone. In
this paper, tourism operators usually refers to the organizers
of tourism activities, which seeks for consistency with the
usage in legal norms.

D. Medical Tourist

Medical tourists are the consumers of medical tourism.
Their decisions for choosing medical tourism are usually
affected by three factors. First, medical conditions.
Destination countries often possess advanced medical

expertise and facilities,”!

such as early cancer detection
and diagnosis in Japan, anti-aging effect of sheep placenta
extract in Switzerland, and cosmetic surgery in South
Korea. Second, medical costs. Medical expenses in desti-
nation countries are usually significantly lower than those
in developed countries. For example, medical costs of
medical tourism in Southeast Asia only account for
28-88% of those in developed countries.*” Third, waiting
time. Patients often have to face lengthy waiting times in
their home country, while in destination countries they are
able to receive timely treatment.”>** In addition, medical
tourism not only serves foreign consumers, it also wel-
comes domestic consumers. One of the objectives pro-
posed by the Lecheng Pilot Zone is to achieve “having
serious illnesses treated at home” and meet the needs of
Chinese people for high-end medical services.

Generally, medical tourism has three types of modes,
namely, independent travel, booking tour on behalf of tour-
ists and group tour. In each mode, different legal relations are
formed between medical tourists, medical service providers
and tourism operators. For independent travel, consumers
sign contracts with service providers directly and arrange
tourism activities independently.”> In the second mode,

tourism operators perform the intermediary function, which
facilitates the consumers signing contracts with medical ser-
vice providers. In a group tour, tourism operators provide
“package services” for consumers, and medical service pro-
viders are entrusted by tourism operators to assist in perform-
ing contractual obligations.*

Ex-Post Regulation Risks in Medical

Tourism Administrative Supervision
Ex-post regulation usually occurs after the consumers’
rights and interests have been infringed, which prevents
achieving the regulatory goal of “nipping the problem in
the bud”. In March 2019, the Yinfeng Healthcare
International Hospital in the Lecheng Pilot Zone con-
ducted illegal vaccinations. That hospital had not obtained
the outpatient license for vaccination, and vaccinated con-
sumers with fake HPV vaccines. Subsequently, the Health
Commission of Qionghai city issued an administrative
penalty of revoking the medical institution license of the
Yinfeng Healthcare International Hospital.?’ In this event,
consumer remedies could not be fulfilled with the ex-post
regulation given that the harm to consumers’ health by the
fake vaccine is hard to be determined. This reflects on the
problem of the regulation for medical tourism, as ex-post
regulation fails to eliminate such risk in advance or in the
process of medical tourism activities.

ExAnte Regulation Risks in Medical

Tourism Administrative Supervision

Ex-ante regulation maintains the thresholds for the elig-
ibility of medical tourism institutions entering into the
medical tourism market. After the investigation of this
paper, it was found that due to the lack of “medical tour-
ism institution accreditation standards”, there are nine
medical tourism institutions in the Pilot Zone that were
accredited by the old “medical institutions” accreditation
standards. The old standards are insufficient to assess on
the qualification of the medical institutions that meet the
thresholds for eligibility of medical tourism in the Pilot
Zone. In addition, various accreditation standards with
different focuses are being used for evaluating on the
qualification of the medical institutions. These include
the three-level general hospital accreditation and Joint
Commission International (JCI) hospital accreditation.”®
Three-level general hospital accreditation is widely used
for Chinese hospitals. According to the Measures for the
Classification, Chinese

Administration of Hospital
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hospitals are divided into three levels (Primary, Secondary
and Tertiary) and three subsidiary levels (A, B and C),
resulting in a total of 9 levels of classification. There are
seven indicators for the three level accreditation method,
which are the number of beds, department setting, ratio of
medical staff to beds, ward area, equipment, rules and
regulations, and registered capital respectively.?’
Although such accreditation standards might well reflect
on the level of medical expertise of these medical institu-
tions, it fails to evaluate on the quality of medical services
provided by the medical institutions in medical tourism.
For the JCI accreditation, it is usually adopted to reflect
the internationalization level of medical tourism institu-
tions, but its application in China might be controversial.
The JCI accreditation is not used to regulate the medical
tourism market, let alone the assessment for the overall
performance of medical institutions in the medical tourism
market of a specific country. The JCI accreditation origi-
nates from the Joint Commission (JC) accreditation of the
United States, but JCI and JC are different in various
aspects. The biggest difference is that the domestic accred-
itation of the JC system contains the legal provisions of
local, state and federal laws of the United States, while JCI
does not have these legal provisions.’® Since the JCI
accreditation does not incorporate the law and regulatory
norms of the home countries of the medical institutions, it
might not offer a thorough and fair assessment of the
accredited institutions. If medical tourism institutions are
allowed to choose freely of the various accreditation stan-
dards, it may create problems for the ex-ante regulation by

forming a regulatory blind area.

Interim Regulation Risks in Medical

Tourism Administrative Supervision

Interim regulation focuses on the regulation of business
activities in medical tourism. The current legal system and
regulatory scheme have shown an inadequate response to
the emergent issues associated with the medical tourism
activities. From the judicial aspect, there is a “gene-edited
babies” case, in which a young Chinese scientist He
Jiankui and his research team members used CRISPR/
Cas9 technology to edit the CCRS5 gene of human embryos
that would make the infants acquire the ability of innate
immunity against HIV infection. However, there may be
gene defects in the babies whose embryos have been
transformed. Once the infant was born, the modified

genes may inevitably enter the human gene pool and
might bring some unpredictable risks to human gene
security.”!

The current legal system lacks the specific legal
norms applicable to regulate on the “gene editing prac-
tice”. In China’s criminal law, there is a crime called
“illegal medical practice”, which refers to a person enga-
ging in medical activities without obtaining the qualifica-
tion of medical practitioner and causing serious harm.
The gene-edited practice that seeks to prevent HIV infec-
tion might arguably be regarded as a medical “activity”,
and people conducting this experiment were scientific
researchers, not medical practitioners. Following this
logic, the court ruled that the parties concerned were
convicted of “illegal medical practice”. However, this
event has shown the current loophole in the legal system.
If the parties concerned are qualified medical practi-
tioners and carried out this experiment, then they would
not be convicted of the crime for “illegal medical prac-
tice”. It remains a problem for future legislation that
needs to prevent and punish medical practitioners from
conducting such experiments.

Beyond the discussion of the dilemma of the applica-
tion of the appropriate laws, scholars also examine the
case from an ethical perspective.*” There is a call for
a sound “ethical review of the clinical application of cut-
ting-edge medical technologies” and to improve the ethical
awareness of the whole society.”” In addition, cross-border
surrogacy in medical tourism presents a similar problem.**
In terms of legislation, Article 1009 of the Civil Code
issued in June 2020 states in principle that “medical and
scientific research activities related to human genes and

human embryos” should be carried out

In accordance with laws, administrative regulations and
relevant provisions of the State, and shall not endanger
human health, violate ethics and morality, or damage
public interests.

The available legal provisions for the regulation of
cutting-edge medical technologies are too vague and gen-
eral, more specific and detailed regulations are not yet in
place. The crux of the issue is the controversial situation
between the fast paced development of science and tech-
nology and the law lag, which imposes the risks to the
interim regulation of medical tourism activities.
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Risks Associated with “Exemption
Clause” of the Medical Tourism

Operators
In light of three types of medical tourism modes, the
responsibilities of medical tourism operators to consumers
can be roughly divided into contractual liability and tort
liability. The contractual liability based on the contract
signed by both parties, is the obligation to relieve the
expected interests of the infringement.*> Tort liability is
usually a remedy obligation for the damage of the inherent
rights of one party caused by the intentional or negligent
act of the other party. While the essence of liability is the
obligation to provide remedies, the exemption of the
operator’s civil liability will lead to the situation that the
consumer’s rights and interests cannot be compensated.
The following discussion highlights the scenarios where
the medical tourism operators claim exemption, which will
impose the risks for consumers of the medical tourism.
Analysis of the tourism operator’s liability exemption.
In terms of contractual liability exemption, tourism opera-
tors in China usually play the roles of the intermediaries.
They might claim that they only assist consumers to sign
contracts with medical service providers, but they are not
a party to the contract and thus do not bear the contractual
liability. In terms of the exemption of tort liability,
although China's Tourism Law stipulates the relevant
legal provisions for the tourism operators to be responsible
for tort behaviors, it also has an exemption clause for
specific agents such as the transport service providers in
tourism. The first part of Article 71 (2) of China’s Tourism
Law states that tourism operators should be responsible for
the infringement act by other service providers entrusted
by them to provide services for consumers.*® For the
purpose of promoting the development of the tourism
industry in China, the second part of Article 71 (2) stipu-
lates that when the tort behavior is caused by the transport
operator, the liability of the tourism operators may be
exempted.’” Tourism operators who can be exempted
from the liability, because of the fact they have little
control on the transport providers, plus that transport pro-
viders have strong compensation ability. Similarly, the
tourism operators have little control over medical provi-
ders, who also have strong compensation ability. If tourism
operators argue that the tort behaviors caused by the med-
ical service providers should be analogically applying the
exemption clause of the transport operators, there exist

some legal grounds for tourism operators to claim for
exemption of liabilities.

Analysis of the medical service provider’s liability
exemption risks. In terms of contractual liability exemp-
tion, medical service providers can claim exemption of
liability on the principle of “privity of contract”, for the
“package tour contract” signed between tourism operators
and consumers, since they are not party to the contract.
Article 522 of China’s new Civil Code allows consumers
to claim liability of medical service providers beyond the
“privity of contract”.*® However, the Civil Code is com-
ing into effect in 2021. At present, medical service provi-
ders can still claim exemption of contractual liability on
the basis of “privity of contract”. In the aspect of tort
liability exemption, medical service providers usually
claim that medical activities are often invasive and risky
in nature, and that their infringement of consumers’ rights
is caused by accidents, thus claiming the exemption of tort
liability.

Risks in Realizing the Litigation Rights of

Medical Tourists

The realization of consumers’ substantive rights requires
the guarantee of civil procedural law, which currently has
some deficiencies in this respect. The infringement of the
rights and interests of medical tourists usually occurs in
a foreign land. When dispute arises, the viable solution for
consumers to protect their rights under the foreign judicial

system might not be easy,”’

as they are facing multiple
obstacles from problems of jurisdiction, applicable law,
exemption clause and execution of judgment.*® In terms
of jurisdiction, consumers can generally file a lawsuit
against the overseas medical institutions at the domestic
court of their own country, if there are no provisions in the
contract that agree upon the exclusive jurisdiction of some
specific court. However, medical service providers may
use the choice of court clause in the contract to bring the
dispute to the local court at the place of the medical
service providers for settlement, which means they can
take an unfair advantage over medical tourists. When
determining on whether the consumer’s choice of court
has jurisdiction on the dispute at stake, the convenience of
litigation, the way of compensation for damages and the
effectiveness of dispute settlement are the factors that need
to be considered.

In addition, the application of the law of the place
where the damage occurred and the exemption clause
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stated in the medical service contract may make the plain-
tiff unable to win the lawsuit. In view of the public interest
involved in medical services, consumers signing the
waiver of liability clause are generally determined to be
not tenable.*' However, when the medical tourism country
is recognized as enjoying the immunity from extraterritor-
ial jurisdiction, the rights and interests of consumers will
not be protected. Finally, when the defendant is an extra-
territorial organization, it is possible that the award cannot
be effectively enforced. Even if there are scenarios of
international mutual legal assistance, many countries also
require that the judgment applied for enforcement be final,
meaning the exhaustion of all remedies for the dispute
settlement. For example, Mexico, South Africa, and
Canada do not recognize that the judgment of the United
States trial courts has finality, and different medical tour-
ism countries might have different interpretations and
recognition on the meaning of finality.> Even if the final
decision is obtained, there exist other complicated pro-
blems on the issue of enforcement. For instance, medical
dispute rulings for British patients are easier to be
enforced in the European Union (EU), but the enforcement
of which outside the EU can be very difficult.** From
a practical point of view, a judgment that cannot be
enforced would not have much meaning in terms of safe-
guarding the substantive rights of medical tourism
consumers.*® The lack of viable dispute settlement solu-
tions in the legal system of the medical tourism country
will increase the risk associated with the medical tourism
and distract the potential medical tourism consumers who
are looking for timely and effective judicial assistance in
the case of disputes. Therefore, future efforts ought to be
made by China to explore and test convenient and plau-
sible dispute settlement channels in the Lecheng Pilot
Zone in order to provide better judicial assistance to med-
ical tourists.

Dealing with Legal Risks in Medical
Tourism

Improving Regulatory Measures

Medical tourism regulators in China should strengthen and
improve on the measures for ex-ante, interim and ex-post
regulations. For ex-ante regulation, it is necessary to con-
firm and improve the unified accreditation standards for
medical tourism institutions in the Pilot Zone, with refer-
ences to practices of other countries, such as the
Guidelines on Medical Tourism issued by the American

Medical Association (AMA) in 2008,** Laws related to
Medical Dispute Mediation and Remedies for Medical
Malpractice issued by Korea in 2012,*° and Directive
(EU) 2015/2302 of the European Parliament and of the
Council of 25 November 2015 on package travel and
linked travel arrangements.*® In terms of interim regula-
tion, there is an urge to impose stricter and detailed reg-
ulation on medical tourism activities, and non-medical
institutions should not be allowed any involvement in
diagnosis and treatment activities and medical beauty
activities;*’ medical institutions’ diagnosis and treatment
behavior should meet the regulatory requirements of the
health administrative department; frontier medical activ-
ities should not exceed the boundary of the existing legal
framework, nor should it be allowed to impair ethics or the
public interest.** In addition, the future legislation of the
relevant laws and regulations ought to be in place, which
provides the legal basis for the medical tourism regulators
to supervise on frontier medical activities, and narrow the
gap between the the rapid development of science and
technology and the need for the evolution of the regulatory
norms in the legal system.

The Assumption of Liability by Operators

and Service Providers

The assumption of liability can be strengthened from two
aspects: timeliness and effectiveness. In terms of timeli-
ness, regulators in the Pilot Zone might set up the liaison
office in the medical institutions to ensure medical dis-
putes are settled in a timely manner. The liaison office may
establish a dispute mediation center, which recruits experts
from medical and legal fields to offer advisory opinions
and facilitate the mediation. In medical disputes, dispute
mediation requires legal expertise, and for the fact finding
it needs the medical expertise.** Consumers usually are
lacking the legal and medical professional knowledge, and
it is also difficult to trust the authenticity and objectivity of
service providers’ self correction. Therefore, it calls for the
need of neutrality of medical tourism regulators, who are
in a better position to facilitate the mediation and help
settle the dispute in a timely and fair manner. In terms of
effectiveness, it is necessary to establish a sound insurance
system. The regulators in the Pilot Zone shall encourage
liability
insurance®® or establish medical risk funds,”' and encou-

medical institutions to purchase medical

rage patients to participate in medical malpractice

insurance.
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Protecting Consumers’ Litigation Rights
Medical tourism disputes are foreign-related civil and com-
mercial disputes. In respect to the dispute settlement mechan-
isms of cross-border litigation, arbitration and mediation,
China had signed the Convention on the Recognition and
Enforcement of Foreign Civil and Commercial Judgement
(the Hague Judgements Convention), the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, and
the United Nations Convention on International Settlement
Agreements resulting from Mediation (Singapore Mediation
Convention). The legal framework of the diversified interna-
tional civil and commercial dispute settlement mechanism has
taken shape.”® However, the provisions of relevant interna-
tional treaties do not aim at solving the problems arising in
medical tourism. The application of the normative provisions
in the practice of medical tourism needs to be refined by
domestic legislation and the relevant international treaties
need to be given legal effect by incorporating them into the
domestic legal system. As stipulated in Article 33 of
the Master Plan released and implemented on June 1, 2020,
the centralized trial mechanism for international commercial
dispute cases will be further improved to provide international
commercial arbitration, international commercial mediation
and other non-litigation dispute settlement methods. In addi-
tion, the establishment of Hainan’s First International Civil
and Commercial Courts 2019, would serve to provide
a professional judicial service for the settlement of foreign-
related cases occurring in the Pilot Zone, and the competence
of the court is expected to be gradually improved given the
accumulated experience of handling the cross-border medical
dispute cases in the Pilot Zone.

Conclusion

The establishment of the Boao Lecheng International
Medical Tourism Pilot Zone is an important attempt by
the Chinese central government to explore the develop-
ment of medical tourism in China. In the context of build-
ing Hainan Island as an International Free Trade Port with
Chinese characteristics, the development of the medical
tourism industry in the Pilot Zone is an integral part of
such a masterplan. The development and experiment of the
medical tourism industry in the Pilot Zone is of utmost
importance to China’s initiative of building its medical
tourism industry nationwide. Recognizing the lack of
legal assessment on the risks of the medical tourism in
the Pilot Zone, this essay serves to fill this gap through
empirical studies and finds that there are mainly three legal

risks involved in medical tourism of the Pilot Zone. These
are risks in medical tourism administrative supervision,
risks associated with the “exemption clause” of the med-
ical tourism operators and risks in realizing the litigation
rights of medical tourists respectively.

In light of the aforementioned risks, this paper has
proposed some recommended measures to help the devel-
opment of the medical tourism of the Pilot Zone from
a legal perspective. First, it proposes improved regulatory
measures for ex-ante, interim and ex-post regulations.
Second, it suggests the establishment of a liaison office by
the medical regulators in the medical institutions, which
will facilitate the meditation between medical tourists and
medical service providers in case of disputes. Last, it advo-
cates the development of multiple dispute settlement chan-
nels in the Pilot Zone, which will protect the litigation rights
of medical tourists and attract and anchor future consumers
of medical tourism from home and abroad.

This paper hopes to provide some practical and theore-
tical references for the medical tourism regulators to guide
future practical work. For medical service providers and tour
operators, this paper has clarified the various responsibilities
that need to be assumed by different players in medical
tourism, so as to improve their awareness of risk prevention
and control. For consumers, this paper might make them
more informed as to the potential risks associated with med-
ical tourism in the Pilot Zone. Future research would place
a prime focus on the improvement of a medical tourism
dispute settlement mechanism and the construction of
a medical ethics review system. The deficiency of this
paper is that more extensive research and cross-reference of
the practices of other countries is needed, it will be improved
in future, follow-up, studies.
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